SECOND JUDICIAL DISTRICT COURT
COUNTY OF BERNALILLO
STATE OF NEW MEXICO
No. D-202-CV-200806632
ELANE PHOTOGRAPHY, LLC,
Plaintiff,
Vs.
VANESSA WILLOCK,
Defendant.
PLAINTIFF'S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
NOW COMES PIaintiff Elane Photography LLC (“ElaR&otography” or “Company”),
by and through its counsel, and presents this mamadomm of law in support of Plaintiff's

Motion for Summary Judgment.

INTRODUCTION

The Human Rights Commission of the State of New ibtex‘Commission”) incorrectly
ruled that Elane Photography—a company co-ownedJdnyathan and Elaine Huguenin—
violated the New Mexico Human Rights Act (“NMHRABy allegedly discriminating against
Vanessa Willock because of her “sexual orientdtiorSee N.M. Stat. § 28-1-7(F). The
Commission’s decision should be reversed by thisrCo

First and foremost, Ms. Willock did not establidte telements of a claim under the
NMHRA. Elane Photography does not constitute abfijpuaccommodation,” as that term has
been defined by statute and interpreted by thetgeowloreover, Ms. Willock has not presented

any evidence demonstrating that Elane Photograpiggéssion not to photograph her same-sex



ceremony was motivated by Ms. Willock's “sexual emtiation.” Instead, the evidence
demonstrates that Elane Photography’s decisionmdivated by the co-owners’ sincerely held
religious beliefs and moral beliefs that marriage,a sacred institution ordained by God, is
limited to the union of one man and one woman, #edcorresponding company policy that
prohibits the use of business resources to promot®mmemorate a contrary message. Thus,
Ms. Willock failed to show that Elane Photographggaged in the sort of intentional
discrimination prohibited under the NMHRA.

But even if Elane Photography violated the prdilobs of the NMHRA, the
Commission’s application of that statute under ¢hescumstances violated both the United
States and the New Mexico Constitutions. By usamgstic skills to create images, Elane
Photography offers inherently expressive servieeshe public. The U.S. and New Mexico
Constitutions protect that artistic expression.e Bommission’s application of the NMHRA to
those expressive activities punished Elane Phopbgrafor not using its constitutionally
protected expression to convey a message that ihali want to communicate. Therefore, the
Commission interprets the state Human Rights Actapplied here to violate the First
Amendment’s well-established constitutional prgstion against compelled speecBeeHurley
v. Irish-American Gay, Lesbian and Bisexual GrofiBoston, Ing 515 U.S. 557, 573 (1995).

Additionally, the Commission’s application of theViRA violated the free exercise of
religion protected by both the United States and/ Néexico Constitutions, as well as the New
Mexico Religious Freedom Restoration Act (“RFRAN.,M. Stat. § 28-22-%t seq It did so in
at least two ways. First, the Commission’s deaigianished Elane Photography for refusing to
attend, photograph, commemorate, and promote a@iced ceremony that advocated a

redefinition of marriage in conflict with the owrsérsincerely held religious beliefs. The



constitutionally protected free exercise of religi@soundingly condemns forced attendance at a
religious ceremony, but that is the precise eftdt¢the Commission’s decision.

Second, the Commission’s decision punished Elam¢oghaphy for declining to express
a message contrary to, and in violation of, theesiely held religious beliefs of its co-owners.
This use of the government’s power violates thestiational and statutory protections for
religious exercise.

In sum, this Court should thus grant Elane Photadgya motion for summary judgment
and reverse the Commission’s decision.

STATEMENT OF FACTS

1. Elane Photography is a limited liability compdigensed to do business in New Mexico.
Commission Hearing Respondent’s Exhibit F (heredResp. EX.”).

2. The Company is co-owned by Jonathan and Elainguehin. Commission Hearing
Transcript at 72 (hereafter “Tr.”).

3. Elaine Huguenin also works as the head photbgrapTr. at 73, 96.

4. The Company uses its photography services tstags customers in commemorating
significant and expressive life events. Tr. at Z8mmission Decision and Final Order at 1-2
(hereafter “Comm’n Dec.”).

5. Elane Photography primarily photographs weddibgs the Company also offers its services
for engagements, individual and family portraitsg &igh-school graduation pictures. Tr. at 73.
6. Elane Photography will not offer its services éach and every requested event. Tr. at 82-
84. For example, the Company has refused to preypbgthe making of a horror film because
Jonathan and Elaine do not want to be associatidxl eviimplicitly promote, the making of such

films. Tr. at 82.



7. Company policy also prohibits the use of busnessources to positively portray or
otherwise endorse abortion, pornography, nuditya anarital union between anyone other than
one man and one woman, including polygamy or sawéraarriage.” Tr. at 82-84; 110.
8. Elaine’s artistic talents are the source ofGloepany’s success. She studied photography in
college and has refined her skills through the-veald experience of photographing more than
twenty weddings. Tr. at 97; Resp. Ex. B. Elaisgassionate about her work, and her own
words best describe her artistic approach to phafibty:

| see and capture the world through images. Tatera story out of one

frame, as opposed to an entire movie, is an amaziafenge. Prior to

my beginnings in photography, | saw the world agyht-brained person

does. Now, | see it in pictures. ...

| feel as though I've truly thrived in this atmogpl of creating

photographs that capture the entirety of a singlg—€one of the most

important days of two people’s lives together. akd the approach of a

silent observer—clicking on the moments which aesH, real[,] and un-

staged. The name has gone from candid to photwtistic. However

one states it, my desire is to create memories ahatexactly what the

bride and groom experienced.

To convey my love for photography is not as easwiiting or speaking

as it is when I'm experiencing it. But thankfullyy do what | do, | only

have to speak through images, and that is whezel Infiost alive.
Resp. Ex. B at 1-2.
9. Elaine is not a mere photo-dispensing, snapesaveiop wedding photographer. She is an
active participant in her clients’ wedding-day evipece. Tr. at 101-02. Her approach—which
is formally known as photojournalist—is thoroughaltistic and personally expressive. Resp. Ex.
I, J, K.
10. Throughout the course of a single wedding.takes approximately sixteen hundred photos,

searching for candid images that best capturettrg sf the day. Tr. at 106-07. Elaine then

spends the next three to four weeks sifting thraihgise pictures and limiting them to the finest



three or four hundred. Tr. at 107. She next takeslimited group of pictures and uses her
artistic talents to modify the color, crop the segn and do whatever is necessary to create
artistically polished pictures for her clients targhase. Tr. at 107. She then posts these pscture
on a website and allows her clients to choose wpictures they want to purchase. Tr. at 107-8.
11. Elaine’s active participation in her clientséading celebrations is readily apparent. She
not only canvasses the ceremony and receptiontsegréor just the right candid moments to
capture the wedding story, but her clients oftek laer to be a more active participant in the
wedding. Tr. at 118-19. For example, past cligrage asked her and her husband to dance at
the reception or even to join in a picture with tredle and groom. Tr. at 118-19. Elaine truly
becomes an intricate part of the wedding celelmatio

12. Prior to purchase, the pictures contain a wadek of the Company’s logo. Tr. at 79. Also
the Company retains copyright ownership over aflirttphotos, even those that have been
purchased by clients. Resp. Ex. A; Tr. at 79addition to selling these individual photographs,
Elaine usually creates a “coffee-table book” in ethshe illustrates the wedding story through
pictures. Tr. at 108.

13. Sometimes the Company hires independent cootsato assist with the photography, but
the majority of the pictures are taken by Elaifie. at 73-74.

14. In September 2006, Vanessa Willock discoverdmhdée Photography’s website while
searching on the Internet for photographe8gehttp://www.elanephotography.com/. Intrigued
by Elaine’s unique artistic talergeeTr. at 16, Ms. Willock sent an email to the Compatating

P TY

that she and her partner were researching photoegragor their “same-gender” “commitment

ceremony” to be held on September 15, 2007, in ,THesv Mexico. Resp. Ex. E at 2. Ms.



Willock inquired whether Elane Photography would“bpen to helping [them] celebrate [their]
day.” Id.

15. Elaine thought that Ms. Willock’s same-sex catnmant ceremony would be a wedding-
like ceremony between persons of the same sex,tlaaudit would involve many of the
expressive and religious elements typically incthaea wedding ceremony. Tr. at 113 and 127.
16. The Company has a policy against photograpaimgimages conveying the message that
marriage consists of anything other than the umibone man and one woman. Tr. at 84, 110.
This policy derives from Jonathan’s and Elainefscerely held Christian religious beliefs based
on the Bible that marriage, as a sacred instituti@ained by God, consists of only the union of
one man and one woman. Tr. at 85-86, 110.

17. This policy would also prohibit the Company nrophotographing a polygamous
“marriage.” Tr. at 84, 110. A polygamous “marmidg-because it involves one man and
multiple women—also communicates the message tlaatiage can be defined other than
between one man and one woman. Tr. at 84. ERhwography refuses to use its resources
and its employees’ talents to endorse and convely saumessage.

18. Because of this company policy and their cpoading religious and moral beliefs,
Jonathan and Elaine decided that the Company cmilghotograph Ms. Willock’'s commitment
ceremony because to do so would commemorate amdopeothe message that marriage can
consist of a relationship other than the unionr# cman and one woman. Tr. at 85-86 and 113.
Jonathan and Elaine believe that photographingWiock’s inherently expressive ceremony
would force them to commemorate and promote a rgessantrary to their sincerely held
religious and moral beliefs. Tr. at 86, 87, 1185 &nd 119. They believe that doing so would

affirmatively violate God’s commands. Tr. at 86.



19. The Company did not decline to photograph #rermony because of Ms. Willock’s sexual
orientation, Tr. at 85, 114, and it has never aedito provide services to people because of
their sexual orientationld.

20. Because Ms. Willock’s request conflicted withmpany policy and the owners’ sincerely
held religious and moral beliefs, Elaine, acting wehalf of the Company, responded to Ms.
Willock’s email by politely declining to “celebratéhe day with Ms. Willock and her partner.
Resp. Ex. E at 3.

21. More than two months later, on November 28,6200s. Willock sent another email to the
Company, seeking clarification and specifically ingk “Are you saying that your company
does not offer your photography services to sameeseliples?” Resp. Ex. E. at 4. Elaine
responded graciously, stating that the Company toasphotograph same-sex weddings,” and
thanking Ms. Willock “for checking out [the] site.Resp. Ex. E. at 5.

22. The next day, November 29, 2006, Ms. Willockasne-sex partner, Misti Pascottini (“Ms.
Collingsworth”), sent an email to Elaine Photogmapbut did not disclose her relationship to
Ms. Willock. Ms. Collingsworth asked if Elaine “wti be willing to travel to Ruidoso for [her]
wedding.” Resp. Ex. E at 6.

23. Misti Pascottini now goes by the name Mistilidgworth. Tr. at 44. Misti was married to
a man with the last name Pascottini prior to hiatienship with Ms. Willock. Tr. at 44. Since
sending her email to Elane Photography, she hasteslsback to her maiden name, which is

Collingsworth. Tr. at 45.



24. Ms. Collingsworth never planned to have a wegldn Ruidoso. Tr. at 27-28. Elaine
promptly responded and told Ms. Collingsworth of hailling[ness] to travel to Ruidoso for
[the] wedding.” Resp. Ex. E. at 7. But because ®tslingsworth did not intend for the alleged
Ruidoso wedding to occur, she never replied torelaiemail.

25. On September 15, 2007, Ms. Willock and Ms. i6g#worth celebrated their marriage-like
commitment ceremony in Taos, New Mexico. Tr. gtF.

26. Reverend Pintki Murray presided over the cemmuaearing a minister’s robe and rainbow
shawl. Tr. at 33, 55; Resp. Ex. G, H. Reverend rdurstood at the altar in front of
approximately 75 guests and witnesses. Tr. ab@5,

27. The flower girls and ring bearer walked dowae #isle and gathered in front of the guests
near the altar. Tr. at 57. Ms. Willock and Ms.lidgsworth then proceeded down the aisle as
music played and guests watched; Ms. Collingswartine a traditional white wedding gown.
Tr. at 37, 57.

28. Once the couple arrived at the altar, Reverdndray welcomed the assembled people,
saying that “[w]e’re all here to withess and cedbrthis union and so that they can be joined as
partners in life.” Tr. at 61. Reverend Murrayriteaid to congregants, “let’'s meditatel”, and
then delivered a short meditationd. There was a reading chosen by Ms. Willock and Ms.
Collingsworth.Id.

29. Then Ms. Willock and Ms. Collingsworth reciteows that they had written, Tr. at 56, they
exchanged rings, Tr. at 56, 63; and then a prayéraablessing spoken by Rev. Murray. Tr. at
56, 65, 66. At the conclusion of the ceremony, dkernd Murray then culminated the ceremony
by pronouncing Ms. Willock and Ms. Collingsworthther “Partners in Life” or “Partners in

Love.” Tr. at 66.



30. The ceremony also involved a ritual in whiclthe@erson was given a stone. Tr. at 56.
Each attendee was told to hold the stone througltéghemony, and while holding it, to imbue it
with their love and good wishes for Ms. Willock alig. Collingsworth.ld. Towards the end of
the ceremony, the ushers collected the stones é@ch person and placed them into a vase or
urn or vessel of some sort. Tr. 56-57.

31. The State of New Mexico does not recognize sory of legal union, including marriages,
between same-sex couples.

32. Reverend Murray did not sign a marriage ol cimion license for the couple.

33. Ms. Willock hired a photographer to photogréein ceremony. Tr. at 23. She paid $1200 to
the photographer, and received a CD with approxm&00 photographs on itd.

34. On December 20, 2006, Ms. Willock filed a disgnation complaint with the Commission,
alleging that Elane Photography, as a public accodation, discriminated against her because
of her “sexual orientation.'SeeN.M. Stat. § 28-1-7(F). See Commission Findindra€t #30 in
the Commission’s Decision and Final Order.

35. On January 28, 2008, the Commission heard ev@defore a hearing examiner. See
Transcript of Hearing, HRD # 06-12-20-0685, Hearlmgnscript January 28, 2008.

36. On April 9, 2008, the Commission ruled that thempany violated the NMHRA and
ordered Elane Photography, LLC to pay to the Comfdat Vanessa Willock $6,637.94 in
attorneys fees and costs.

37. On June 30, 2008, Elane Photography appealbist@€ourt in a timely manner.



ARGUMENT

Ms. Willock Did Not Demonstrate That Elane Photogrghy Violated The NMHRA'’s
Prohibition Against Unlawful Discriminatory Practic es.

Ms. Willock failed to establish that Elane Photmgny violated the NMHRA's
prohibition against unlawful discriminatory pra&g& The relevant provision of the NMRA
provides that “[iJt is an unlawful discriminatoryractice for . . . any person in any public
accommodation to make a distinction, directly atirectly, in offering or refusing to offer its
services, facilities, accommodations[,] or goods aoy person because of . . . sexual
orientation[.]” N.M. Stat. § 28-1-7(F). Ms. Wilk& did not present evidence to satisfy every
requirement of the statute. First, Ms. Willock aidt demonstrate that Elane Photography is a
“public accommodation,” as that term has been eéeffiby statute and interpreted by the state
courts. Second, Ms. Willock has not shown than&lRhotography made a “distinction . . . in
offering or refusing to offer its services . . chase of . . . sexual orientatiorSee id.

A. Elane Photography Is Not A Public Accommodation Undr The NMHRA.

Elane Photography does not qualify as a public mocodation under the NMHRA. A
“public accommodation” is defined as an “establishithat provides or offers its services,
facilities, accommodations[,] or goods to the peijbfi N.M. Stat. 8§ 28-1-2(H). The Supreme
Court of New Mexico, when determining whether anitgrsatisfies this statutory definition,
“look[s] to the historical and traditional meaning®f] what constitutes a ‘public
accommodation.” Human Rights Comm’n of New Mexico v. Board of RsgeihUniv. of New
Mexico College of Nursin@®5 N.M. 576, 577 (1981). That Court recognizeat the “historical
and traditional” meaning of the term “public accoodation” is quite limited; for instance, it

includes “innkeepers and public carriers” as wall“places of lodging, entertainment[,] . . .
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public transportation,” and “eating.ld. at 577-78. But it does not extend to a photography
company that provides expressive and artistic sesvi Tellingly, no court anywhere in the
United States has ever held that a photography aoynis a public accommodation.

The New Mexico Supreme Court also noted that ibK[s] to the previous act for
guidance” when determining whether an entity giedifis a public accommodatioBeeBoard
of Regents95 N.M. at 578. The previous version of the NMkIRates:

A place of public accommodation . . . shall be dateed to include inns,

taverns, roadhouses, hotels, motels and tourists;au. . restaurants, . . .
any place where food is sold for consumption on ghamises, buffets,
saloons, barrooms and any store, park or enclostere spirituous or

malt liquors are sold; ice cream parlors, . . .astmlintains, and all stores
where ice, ice cream, ice and fruit preparationgheir derivations, or

where beverages of any kind are [sold] for consiwompdn the premises;
dispensaries, clinics, hospitals, . . . theatrestjon picture houses, music
halls, concert halls, . . . race courses, skatingsr amusement and
recreation park fairs, bowling alleys, golf coursggmnasiums, shooting
galleries, billiard and pool parlors, swimming p®olpublic libraries,

garages, public conveyances operated on land, waterthe air as well

as stations and terminals thereof; public halls putdlic elevators . . . and
structures occupied by two or more tenants, or fioyowner and one or
more tenants. ...

N.M. Stat. § 49-8-5 (1955). The types of public@omodations identified in this statute
include five categories of establishments: (1etoand other places of lodging; (2) restaurants
and other places where food or beverages are se(8gdospitals, clinics, and places for
healthcare or medicine; (4) places of entertainpreemd (5) common carriers or other places of

public transportation.See id. It cannot be seriously suggested that a photbgrapmpany—

! The United States Supreme Court has likewise nttiedlimited scope of the traditional
concept of a public accommodation: “State pubticcanmodation laws were originally enacted
to prevent discrimination in traditional placespafblic accommodation—Iike inns and trains.”
Boy Scouts of Am. v. Dalg30 U.S. 640, 656 (2000ee alsaJoseph William SingefNlo Right

to Exclude: Public Accommodations and Private Prope90 Nw. U. L. Rev. 1283, 1298 (1996)
(noting the “common-law rule” that defines publiccammodations to include “innkeepers and
common carriers (and, in some states, places eftairiment)”).

11



especially one like Elane Photography which prowvidieherently expressive and intensely
artistic services—fits within, or even remotelyeswles, any of these five categories.

The reason that no court has ever found a phqgtbgraompany to be a public
accommodation is because most photography compdikie€lane Photography, offer services
that are fundamentally different from the servicgsovided by traditional public
accommodations. Traditional public accommodatiprsvide essential, standardized products
or ministerial services to the public at large. dgmmg, traveling, and eating are essential needs
that all members of the public must purchase frone tto time. SeeCecil v. Green43 N.E.
1105, 1105-06 (lll. 1896). Moreover, operatordraflitional public accommodations generally
do not perform discretionary functions; insteacgyttperform ministerial tasks by providing
individuals with a bed for resting, a vehicle foaveling, or food for consuming. Public-
accommodation laws were thus enacted to ensuredibtavored classes of people were not
invidiously excluded from accessing these esseatidluniform public goods and servicesee
Faulkner v. Solazzb5 A. 947, 948-49 (Conn. 1907).

In stark contrast, however, Elane Photography pes/inonessential, discretionary, and
artistic services to the public. Photography smrs4—particularly the limited types of
photography services provided by Elane Photogrdply, weddings, portraits, and high-school
graduation)—are not essential public services. ddeer, Elaine’s photojournalist style of
photography is laden with discretion and artistidgment as she strives to tell the story of an

event through pictures. Unlike traditional publeccommodations, Elaine does not

2 The general federal law prohibiting public-acconaiaiion discrimination—Title Il of the Civil
Rights Act of 1964—contains a definition of publBccommodation that is similar to the
definition in the previous version of the NMHRAee42 U.S.C. § 2000a(b). The federal courts
have recognized the narrow scope of that provisi@ee, e.g.Priddy v. Shopko Corp918
F.Supp. 358, 359 (D. Utah 1995) (concluding thairestablishments do not constitute public
accommodations).

12



mechanistically offer basic goods or services fablig consumption. Because her work

involves so much artistic discretion, she doestaké every customer who calls her, and she
discusses at length their desires to decide hoseree them. Tr. at 78, 81-85 and 101. In short,
vast differences separate the services offereddualtional public accommodations, like the bed

of an inn or the food of a restaurant, from théstictand expressive and individualized services
provided by Elane Photography. Those differenamnahstrate why no court has ever found
that a photography company is a public accommondatithus, this Court should rule that Elane

Photography is not a public accommodation undeNtkiéiRA.

Additionally, there is another reason why ElanetBfraphy does not constitute a public
accommodation as defined in the NMHRA: it doesmaintain a physical location that is open
to the public. By its express terms, the NMHRA itsnits definition of “public
accommodations” to include only “establishment&eeN.M. Stat. § 28-1-2(H). The wording
of this statute should be construed “in its ordynand usual sense.See Board of Regentds
N.M. at 578. The dictionary definition of an “esliahment” is “something established [such] as

. . aplace of business or residence with ftgnishingsand staff.” SeeMERRIAM-WEBSTER
ONLINE DICTIONARY, at http://www.m-w.com/dictionary/establishment (emgisaadded). The
use of the term “establishment” strongly implies #xistence of @hysical location See42
U.S.C. § 2000a(b) (defining “public accommodatioas’“establishments” and then including a
list of places all having physical locations sushirans, restaurants, movie theaters, gas stations,

and places of entertainmerit).

% Every example of a “public accommodation” listedféderal public-accommodation statutes
has a physical locationSee42 U.S.C. § 2000a(b) (including physical locati@ugh as inns,
restaurants, movie theaters, gas stations, an@éolat entertainment); 42 U.S.C. § 12181(7)
(including physical locations such as inns, restats, movie theaters, auditoriums, clothing
stores, dry-cleaners, terminals used for publiogpartation, museums, parks, schools, day-care

13



Similarly, traditional places of public accommodati—including all those listed in the
former version of the NMHRA—consist of physical &ions that open their doors to the public
and invite people to enter for business purpoddsre, however, Elane Photography does not
maintain a physical location in which the Companyites the public to enter. This lack of a
physical retail location demonstrates that Elanet®iraphy is not a “public accommodation”
because it does not constitute an “establishmentfeguired by statute. The United States
Supreme Court has already criticized a state oubrfoad application of its public-
accommodations law—which was expressly limited pta¢es”—“to a private entity without
even attempting to tie the term ‘place’ to a phgbkiocation.” SeeBoy Scouts of Am. v. Dale
530 U.S. 640, 657 (2000). The Commission’s appboaof the NMHRA to Elane Photography,
without attempting to reconcile the absence of ysygal business establishment, duplicated this
analytical error.

In sum, this Court should find that the Commissierred in ruling that Elane
Photography qualified as a public accommodatioreutite NMHRA.

B. Elane Photography’'s Motivation For Not Photographig Ms. Willock’s

Same-Sex Commitment Ceremony Was Not Based On HerSéxual
Orientation.”

Ms. Willock asked Elane Photography to help her &ed partner “celebrate” and
commemorate their wedding-like, same-sex commitneenémony. Resp. Ex. E at 2. Elane
Photography declined Ms. Willock’'s request becausmpany policy prohibits supporting,

advancing, or commemorating a message that canfiwith Jonathan’s and Elaine’s sincerely

held religious beliefs and moral beliefs that nage is the union of one man and one woman.

centers, and gymnasiums). Federal courts have hblss that “public accommodations,” as
defined in those statutes, are limited to “physicaincrete places of public accommodation.”
See, e.g.Access Now, Inc. v. Southwest Airlines,,@27 F. Supp.2d 1312, 1318 (S.D. Fla.
2002) (holding that an internet site was not a jpudstcommodation under federal law).
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For this reason, Elane Photography does not phapbgiceremonies promoting same-sex
commitment ceremonies, Resp. Ex. E. at 5, or ahgrateremony that promotes an alternative
definition of marriage, such as polygamy. Tr. 2t&4, 110.

The NMHRA prohibits a public accommodation from nmgk a “distinction . . . in
offering or refusing to offer its services .because of . . sexual orientation.” N.M. Stat. § 28-
1-7(F) (emphasis added). The New Mexico courtsehget to outline the governing legal
analysis for a claim of “sexual orientation” digamation in the public-accommodation context.
In the absence of that specific guidance, this €sebould focus on the “ultimate issue” in
discrimination cases under the NMHRA, namely, “viteetthe [respondent’s] actions were
motivated by impermissible discriminationSeeMartinez v. Yellow Freight Sysl13 N.M. 366,
369 (Sup. Ct. 1992). “In order to prevail, [themg@ainant] must demonstrate, by direct or
indirect evidence, that the [business] intentigndilscriminated against her on the basis of her
[‘'sexual orientation’].” See Sonntag v. Shat30 N.M. 238, 243 (Sup. Ct. 2001). Thus, Elane
Photography violates the NMHRA only if theasonthe Company decided not to photograph
Ms. Willock’'s commitment ceremony was because of ‘lsexual orientation.” See Martinez
113 N.M. at 369.

The Commission incorrectly concluded that Ms. Wikopresented “direct proof” of
impermissible discrimination. Comm’'n Dec. at 11-12The allegedly direct proof of
discrimination relied on by the Commission is therenfact that the Company photographs
wedding ceremonies, but will not photograph sameesenmitment ceremonies. Comm’n Dec.
at 11-12. That evidence, however, cannot propésey characterized as direct proof of

discriminatory animus.
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“[E]vidence is not ‘direct’ if an inference of dismination is required.”Riggs v. AirTran
Airways, Inc, 497 F.3d 1108, 1118 (10th Cir. 2007). Direcdewvice is evidence that “does not
require the fact finder to draw any inferences &ach th[e] conclusion” that unlawful
discrimination was “a motivating factor” in the dlemged actions.Amini v. Oberlin College,
440 F.3d 350, 359 (6th Cir. 2006). “This evidenwmaially requires an admission from the
decisionmaker about [her] discriminatory animus[agle v. Vill. of Calumet Park54 F.3d
1106, 1114 (7th Cir. 2009). It takes the form, dsample, of an entity telling a customer: “I
refuse to serve you because of your ‘sexual otiema’ SeeSmith v. Chrysler Corp155 F.3d
799, 805 (6th Cir. 1998). Evidence “that can pilalysbe interpreted two different ways—one
discriminatory and the other benign—does not diyaefflect illegal animus, and, thus, does not
constitute direct evidence.Hall v. United States Dep’t of Labor, Admin. Revigd, 476 F.3d
847, 855 (10th Cir. 2007). Federal courts havetimely recognized thatrarely will
discriminatory intent be established by direct enick. Shero v. City of Grove, Okl&10 F.3d
1196, 1208 (10th Cir. 2007Robinson v. Runyori49 F.3d 507, 513 (6th Cir.1998) (“[R]arely
will there be direct evidence from the lips of tlkefendant proclaiming his or her
[discriminatory] animus”).

Here, the mere fact that the Company will photpgraveddings, but not same-sex
commitment ceremonies does not show that its owarersnotivated by unlawful animus against
those with a same-sex “sexual orientation.” Thadence simply does not inform the “ultimate
issue” of Elane Photography’s motivation, and thtigjoes not constitute direct evidence of
invidious discrimination. While claiming that M®Villock’s evidence was “direct proof”’ of
discrimination, the Commission’s analysis impligitrecognized that it was not. The

Commission reasoned that “[tlhe facts of this gas®vided a sufficient basis fanferring an
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intent or motive to discriminate.” Comm’n Dec.lzk (emphasis addedyee also idat 18 (“The
evidence provided a sufficient basis foferring intentional discrimination”) (emphasis added).
But “evidence is not ‘direct’ if an inference ofsdrimination is required.”’Riggs 497 F.3d at
1118. The Commission thus erred in holding that M&llock presented direct evidence of
discrimination?

Ms. Willock therefore must rely on indirect evidento establish her claim of unlawful
discrimination. The Supreme Court of New Mexica lz@opted the burden-shifting approach
from McDonnell-Douglas411 U.S. 792 (1973), for analyzing discriminatidaims supported
by indirect evidence.SeeSmith v. FDC Corp.109 N.M. 514, 518 (Sup. Ct. 1990). The first
step of this analysis requires the complainantamahstrate heprima faciecase. “A prima
facie case of discrimination may be made out bywahg that the [complainant] is a member of
the protected group, that [she] was qualified toticme in [her] position, that [her] employment
was terminated, and that [her] position was fillgd someone not a member of the protected
class.” Id. Obviously, thes@rima faciefactors, which were established in the contextacfal
employment discrimination claims, are not readipyplecable when determining whether an

allegedly public accommodation has discriminatedhenbasis of “sexual orientation.” It is thus

* Elane Photography’s decision to photograph weddibgt not same-sex commitment
ceremonies does not draw a distinction based omu&eorientation.” If anything, the
Company’s policies distinguish on the basis of mge, a legally recognized institution in New
Mexico. Many courts around the country have recgghthat such marriage-based distinctions
do not amount to disparate treatment on the bdsisexual orientation.” SeeMonson V.
Rochester Athletic Clyb759 N.W.2d 60, 63-65 (Minn. Ct. App. 2008) (holglithat a policy
granting family memberships only to married coupted not “discriminate on the basis of
‘sexual orientation’);Tanner v. Or. Health Scis. UnjW71 P.2d 435, 442-43 (Or. Ct. App.
1998) (holding that a policy reserving insurancendfigs to married couples “did not
discriminate ‘because of sexual orientatiorPhillips v. Wis. Pers. Comm'@82 N.W.2d 121,
123 (Wis. Ct. App. 1992) (holding that a policy gtiag family health insurance coverage only
to married couples “is keyed to marriage anddaes not illegally discriminate by doing so”).
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unclear whichprima faciefactors apply in this context, but the Court need dwell on this
unsettled issue because Ms. Willock cannot sadéisfyother step of the burden-shifting analysis.

Once a party demonstrates each element gbitvaia faciecase, that showing “may then
be rebutted by evidence that the [party] was [mduservice] based on a nondiscriminatory
motivation.” Id. Here, both Jonathan and Elaine testified that ttexlined to photograph Ms.
Willock’s wedding-like, same-sex commitment ceremdrecause their religious beliefs and
moral beliefs and company policy prevent them figging their talents and company resources
to promote and commemorate a message with which ¢laenestly disagree, namely, that
marriage can exist between anyone other than omeamé one woman. Tr. at 85-88, 119. Both
Jonathan and Elaine expressly stated that theypatidlecline Ms. Willock’s request because of
her “sexual orientation.” Tr. at 85, 114. In fattey both acknowledged that they would
provide their photography services to Ms. Willockany other individual regardless of his or her
“sexual orientation,” but they could not do sohe requested context of a same-sex commitment
ceremony because of the message conveyed by that.evr. at 88, 114. If, instead, Ms.
Willock had asked Elane Photography to take pistafeher as part of, for example, individual
portraits for a modeling portfolio, the Company Wwbihave been willing and able to provide
those services. Tr. at 88, 115.

In sum, then, Elane Photography’s decision ngihtotograph Ms. Willock’s ceremony
was motivated by Jonathan’s and Elaine’s religicosvictions to refrain from furthering,
promoting, or commemorating a message that coefliavith their sincerely held religious
beliefs and moral beliefs, and not from any sortiofawful discriminatory animus. This is not
an irrational, arbitrary, post-hoc justificatiorr the Company’s actions. The legitimacy of Elane

Photography’s nondiscriminatory reason for not pbodphing a same-sex commitment
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ceremony is demonstrated by a simple illustrati®uppose, for example, that a Ku Klux Klan
member approached an African-American photograginer asked her to photograph a Klan
event. Suppose, further, that the photographdmaekcthe request because she did not want to
further, promote, or commemorate the message ceavby the Klan. It would be absurd to
find (and this Commission would, no doubt, declitte conclude) that the photographer
discriminated against the Klan member on the basikis race. Instead, the photographer
declined the request for the lawful reason that dite not want to further, promote, or
commemorate a message that deeply conflicts witlpéesonal beliefs. It was for this entirely
lawful reason that Elane Photography declined M8lodk’s request. Thus, under the burden-
shifting analysis, Elane Photography has satisftedburden of putting forth a legitimate,
nondiscriminatory reason for withholding its seesc

“[Once] the [business] articulates a nondiscrinoma reason for [withholding its
services], the [complainant] has the opportunitghiow that the articulated reason was merely a
pretext for a discriminatory action.Martinez 113 N.M. at 368. A complainant demonstrates
pretext by “successfully discredit[ing] the [busis&s] proffered non-discriminatory motives.”
Sonntag 130 N.M. at 247. “The burden of showing that fbhesiness’s] actions were a pretext
merges with the [complainant’s] ultimate burdenpobving a discriminatory . . . practice.”
Martinez 113 N.M. at 368. “[T]he ultimate burden of peading the trier of fact that the
[business] intentionally discriminated against fhemplainant] remains at all times with the
[complainant].” Sonntag 130 N.M. at 247.

Ms. Willock did not introduce any evidence demoatstiy that Elane Photography’s
legitimate, nondiscriminatory reason for refusitgygervices was a pretext. She did not in any

way discredit the Company’s proffered non-discriatory motives. See id. In the absence of
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such evidence, she should not have prevailed odikerimination claim. Furthermore, the very
limited evidence presented by Ms. Willock was ugtansufficient to satisfy her “ultimate
burden” of proving the “ultimate issue” that the mmany was motivated by impermissible
discrimination. Indeed, the Commission did nonitfg one iota of evidence showing that Elane
Photography’s actions were motivated by Ms. Willsckexual orientation or an animus to
discriminate on the basis thereof. Therefore,Gbexmission should find that the Company did
not discriminate on the basis of “sexual orientdtiand thus did not violate the NMHRASee
N.M. Stat. § 28-1-7(F).

Il. The Commission’s Application Of The NMHRA To Elane Photography Violates
The Company’s Constitutional Right To Freedom Of Exyression.

Both the United States Constitution and the New itexXConstitution protect the right to
freedom of expression against state coertiothe First Amendment of the United States
Constitution states that the government “shall makelaw . . . abridging the freedom of
speech[.]” U.S. Const. amend. I. Similarly, thewNMexico Constitution provides that “[e]very
person may freely speak, write and publish hisisenits on all subjects, being responsible for
the abuse of that right; and no law shall be passedstrain or abridge the liberty of speech[.]”

N.M. Const. art. Il, 8 17. As will be demonstratedle Commission’s application of the

®The Commission did not analyze the free-expresaimhfree-exercise claims raised by Elane
Photography. Instead, the Commission summaritgdta“To the extent that Elane
Photography’s arguments in this proceeding soughdise questions as to the constitutionality
of the NMHRA or questions as to an automatic praenpmf the NMHRA by the United States
Constitution . . . , those questions are not betfoee . . Commission for determination in this
proceeding and, accordingly, are not addressed’h@amm’n Dec. at 18. The Commission
apparently mistook Elane Photography’s as-applastitutional claims for facial challenges to
the entire NMHRA. But, as is demonstrated heran&lPhotography does not allege that the
Federal and State Constitutions preempt or invidittee NMHRA in its entirety. Instead, the
Company contends that these constitutional priesiprohibit the State from applying that
statute under these circumstances. The Companistakably raised and preserved these as-
applied constitutional claims, and, despite the @isgsion’s belief to the contrary, these claims
should have been addressed by the Commission aunttishiso be addressed by this Court.
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NMHRA to Elane Photography’s decision not to phoapip Ms. Willock’'s same-sex
commitment ceremony violated the Company’s freeddxpression right8.

Photographs can qualify as speech for purposessifAAnendment protectiorsee
Hurley v. Irish-American Gay, Lesbian and Bisex@abup of Boston515 U.S. 557, 569 (1995)
(“[T]he Constitution looks beyond written or spokenrds as mediums of expressionKgplan
v. California 413 U.S. 115, 119-120 (1973) (“[P]ictures, filmpsjntings, drawings, and
engravings . . . have First Amendment protectidn[Beryv. City of New York97 F.3d 689,

696 (2d Cir. 1996) (noting that “paintings, photagjns, prints and sculptures . . . communicate
some idea or concept to thasbo view [them], and as such are entitled to fulsFAmendment
protection”);ETW Corp. v. Jireh Pub., Inc332 F.3d 915 (6th Cir. 2003) (“The protectiortlod
First Amendment is not limited to written or spokeards, but includes other mediums of
expression, including music, pictures, films, plgpphs, paintings, drawings, engravings,
prints, and sculptures.”).

The pictures produced by Elane Photography witkjoestion qualify for First
Amendment protection. And so do the artistic skiligl creative process Elaine Huguenin uses
to create the photographs. “It goes without saivag artistic expression lies within . . . First
Amendment protectionNational Endowment for the Arts v. FinJé&24 U.S. 569, 602 (1998).
Elaine’s photographs are distinctively artistidaeSs not a robotic drone who functions as a
mere extension of her client. Neither does sheécuietisly pose each picture, or create old-

fashioned, staged photos. Instead, her style atiogihaphy—known as photojournalistic—

® Elane Photography’s freedom-of-expression corigiital arguments rely primarily on federal
law interpreting the First Amendment of the Unitethtes Constitution. But, to the extent the
New Mexico Constitution provides greater protectiomights of expression, Elane Photography
relies on that constitutional provision as wellf. City of Farmington v. Fawceti1l4 N.M. 537,
544-45 (Ct. App. 1992) (adopting a broader scopeexgression rights in the context of
obscenity law).
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employs a hands-on approach to capturing candidriemds which are fresh, real[,] and un-
staged.” Resp. Ex. B at 2. She strives to “cegqahotographs that capture the entirety of a
single day.” Resp. Ex. B at 2. And for most of bkents, she composes a “coffee-table book”
that portrays the wedding story through picturés.at 108. A brief review of Elaine’s pictures
readily discloses the artistic nature of the Comyfmawork. SeeResp. Ex. I, J, K.

Elane Photography’s status as a commercial, fdiitpgentity does not diminish its First
Amendment rights. “[S]peech does not lose itsgmtodon because of the corporate identity of
the speaker.”Pacific Gas and Elec. Co. v. Public Utils. CommfrGal., 475 U.S. 1, 16 (1986).
“It is well settled that a speaker’s rights are lust merely because compensation is received; a
speaker is no less a speaker because he or shel iEBpeak.”Riley v. National Fed'n of the
Blind of North Carolina 487 U.S. 781, 801 (1988¢ee also City of Lakewood v. Plain Dealer
Publ'g Co, 486 U.S. 750, 756 n.5 (1988) (“Of course, therdegf First Amendment protection
is not diminished merely because the . . . speeshld rather than given away.”).

Every photograph “communicates some idea or corteethtose who view [them]."See
Bery, 97 F.3d at 696. Elane Photography is associtég and thus implicitly endorses, the
messages conveyed in every created image. The @ymyses many of its photographs for
advertising and promotional purposes, thus direetdgociating its name with the images
portrayed. Tr. at 74-75. In addition, every plyséph that the Company posts online for clients
to purchase contains the Company’s logo as a wat&mvhich again directly associates its
name with the image portrayed. Tr. at 79. Furtluee, federal law guarantees that Elane
Photography owns the copyright feach and everypicture taken by its photographers, even if
the picture is purchased by a clie®eel7 U.S.C. § 102(a)(5) (“Copyright protection s@itsi. .

. in original works of authorship,” specifically iggorial” works, that are “fixed in any tangible
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medium of expression”); 17 U.S.C. § 101 (definintpark made for hire” as “a work prepared
by an employee within the scope of his or her emplent”). Above all, Elane Photography
uses its employees’ artistic skills and talentsreate the final, meticulously edited images, and,
for that reason, is intimately associated with, ,aby logical extension, is promoting and
endorsing, the messages conveyed in the®eeTr. at 80-81. Elane Photography “create[s] a
story” and “capture[s] the entirety of a single d#yough its wedding photography. Resp. Ex.
B at 1-2. The Company aims to tell the story abaple’s love for each other and their life-long
commitment to remain in a marital relationship.

Thus, when Ms. Willock asked Elane Photograghwgid in “celebrating” her wedding-like,
same-sex commitment ceremony, she in essence &tked Photography to use its expressive
First Amendment rights to commemorate the storgesfday and to convey (and thus implicitly
endorse) the message that a marital relationshipegist between two people of the same ‘sex.
But Elane Photography does not want to furthermate, or commemorate that message
because it conflicts with company policy and witle tdeeply held religious beliefs of its co-
owners. The Commission’s application of the NMHR®& Elane Photography essentially
compelled the Company to convey a message withhwitscowners disagree and thus violated
the Company’s First Amendment rights.

The Commission violated Elane Photographyrst Amendment rights against compelled

speech by punishing it for declining to promote thessages advocated at Ms. Willock’s

" 1t would be disingenuous for Ms. Willock to suggebat she was not asking Elane
Photography to communicate this expressive messdgs. Willock's wedding-like
“commitment ceremony” served no legal or administeapurpose because New Mexico does
not recognize any legal union between same-sex lesuphus, the only purpose of this
ceremony was for Ms. Willock and her partner toresp and proclaim their affections for one
another and their decision to enter into a longiteglationship similar to marriage. It was this
message that Ms. Willock wanted Elane Photographyapture on film, and this message that
the Company refused to promote or commemorate.
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ceremony. “At the heart of the First Amendmens ltee principle that each person should
decide for himself or herself the ideas and bel@dserving of expression, consideration, and
adherence.Turner Broadcasting Sys. Inc. v. F.C.612 U.S. 622, 641 (1994¢e alsoNooley

v. Maynard 430 U.S. 705, 715 (1977) (“The First Amendmeitgcts the right of individuals . .

. to refuse to foster . . . an idea they find mgralbjectionable.”). “[O]ne important
manifestation of the principle of free speech @t tbne who chooses to speak may also decide
what not to say.”Hurley v. Irish-American Gay, Lesbian and BisexGabup of Boston, In¢
515 U.S. 557, 573 (1995) (quotations omittesdle also Wooley30 U.S. at 714 (“[T]he right of
freedom of thought protected by the First Amendmentincludes both the right to speak freely
and the right to refrain from speaking at alPacific Gas and Elec475 U.S. at 11 (“[F]Jreedom
not to speak publicly . . . serves the same ultimat & freedom of speech in its affirmative
aspect.”).

These bedrock constitutional principles ugddrthe well-established rule against compelled
expression, which prohibits the government, incigdi the New Mexico Human Rights
Commission, from compelling a private actor to egsr or affirm a message contrary to her
beliefs. SeeUnited States v. United Foods, In633 U.S. 405, 410 (2001) (recognizing that the
First Amendment “prevent[s] the government from peiting individuals to express certain
views”); Axson-Flynn v. Johnsor356 F.3d 1277, 1283 (10th Cir. 2004) (“The Suprefourt

has long held that the government may not comgesgreech of private actors™).

® These First Amendment principles apply equallyntividuals, businesses, corporations, and
publishers. SeeHurley, 515 U.S. at 574 (noting that the rule against pelled expression is
“enjoyed by business corporations generally andioynary people engaged in unsophisticated
expression as well as by professional publishe®d)ific Gas and Elec475 U.S. at 16 (“For
corporations as for individuals, the choice to gpealudes within it the choice of what not to

say.”).
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The “choice of a speaker not to propound a pderqooint of view . . . is presumed to lie
beyond the government’s power to contrdfigirley, 515 U.S. at 575, and the government may
not “compromise” or otherwise invade “the speakedt to autonomy over the messagd,’at
576. The United States Supreme Court has foundthieagovernment has unconstitutionally
invaded a speaker's autonomy by, for example, @quiring the speaker “to assist in
disseminating” the views of anothegePacific Gas and Elec475 U.S. at 14; (2) requiring the
speaker “to associate with speech with which [sh&y disagree” because that “force[s]” her “to
appear to agree with [those] viewsge id.at 15; (3) forcing dissemination of a contrarywie
“upon a speaker intimately connected with the comigation advanced,5ee Hurley 515 U.S.
at 576; or (4) requiring the speaker “to foster an idea [she] find[s] morally objectionablege
Wooley 430 U.S. at 715. The New Mexico Human Rights @ussion has done all of those
things here by ruling in favor of Ms. Willock’s aha of sexual orientation discrimination. The
New Mexico state law, as applied to this case ates the First Amendment.

The Commission’s actions forcing Elane Photogragitiyer to photograph wedding-like,
same-sex commitment ceremonies or to suffer puréshroompels the Company to express
messages with which it vehemently disagrees, nantledy marriage can exist between anyone
other than one man and one woman, and that samesseantic relationships are morally
acceptable. Such a mandate impermissibly invdge€ompany’s right of belief and autonomy
over its artistic expression by requiring it to Sasiate” with messages its owners find offensive,
and forcing the Company “to appear to agree wiloge] views.” SeePacific Gas and Elec.
475 U.S. at 15. Worse yet, the Commission’s degigorces the Company into the role of
actively assisting in the dissemination of a messdbat its owners deem “morally

objectionable.” See Wooley430 U.S. at 715. Applying the NMHRA here forddaine to use
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her artistic talents to further a message thatliotsfwith her sincerely held religious beliefs.
Such an improvident application of state law cutsthe very heart of Elane Photography’s
freedom-of-expression rights, eradicating the Camgigaconstitutional right of autonomy over
the messages it conveys through its expressivetadi

The prohibition against compelled speech is wedhkldshed and has taken many forms.
See, e.g.West Virginia State Bd. of Educ. v. Barne8&9 U.S. 624, 642 (1943) (holding that
“the action of the local authorities in compellinge flag salute and pledge transcends
constitutional limitations on their power and ineadhe sphere of intellect and spirit which it is
the purpose of the First Amendment . . . to resérom all official control”); Miami Herald
Publ’'g Co. v. Tornillg 418 U.S. 24 (1974) (holding that a Florida s@t@quiring a newspaper
to offer a right-to-reply to political candidatesiaunted to unconstitutional compelled speech);
Wooley 430 U.S. at 714 (holding that requiring the Ssateessage “Live Free or Die” on state-
issued license plates was unconstitutional compealteech)Abood v. Detroit Bd. of Educ431
U.S. 209, 232-35 (1977) (holding that requiring ggmment employees to contribute financially
“to the support of an ideological cause [they] nagypose” was unconstitutional under the First
Amendment).

The most instructive case in this contexHigrley, 515 U.S. 557 (1995). A homosexual
activist group alleged “sexual orientation” discimation under the Massachusetts public-
accommodation antidiscrimination statute (one ihatmilar to the NMHRA) against the private
organizers of the Saint Patrick’s Day parade. Tirefysed to allow the activist group, which
advocated in favor of persons who engage in hom@deonduct, to march in the parade. The
state courts ordered the parade organizers todadhe activist group, finding unlawful “sexual

orientation” discrimination as the reason for thheup’s exclusion. But ainanimousUnited
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States Supreme Court reversed, holding that comgetlhe parade organizers to include the
plaintiffs and their message in the parade uncotsmally interfered with the organizers’
freedom of expression.

Since every participating unit affects the messagaveyed by the private

organizers, the state courts’ application of thatusé produced an order

essentially requiring petitioners to alter the egsive content of their parade. . ..

But this use of the State’s power violates the domehtal rule of protection under

the First Amendment, that a speaker has the autgrtonchoose the content of

his own message.

Id. at 572-73 (emphasis added). Similarly, each ephotographed by Elane Photography
affects the message conveyed through its photograpRequiring Elane Photography to
photograph a same-sex “wedding” ceremony, and forsng the Company to promote the
message conveyed by such a ceremony, infringehi@Company’s expressive autonomy by
forcing it to support, endorse, and commemoratesasage that conflicts with company policy
and its owners’ religious beliefs. Likéurley, the present case is a quintessential example of a
compelled-speech violation.

Government actions that compel private speeclsagect to strict scrutinySeeTurner
Broadcasting 512 U.S. at 642 (“Our precedents . . . apply mhest exacting scrutinyo
regulations that suppress, disadvantage, or imgdfential burdens upon speech because of
its content. Laws that compel speakers to utteligiribute speech bearing a particular message
are subject to theame rigorous scrutiny) (emphasis added) (citations omitted). Undeat th
high level of scrutiny, government actions are pmesd to be unconstitutional unless they are a
“narrowly tailored means of serving a compellingtstinterest.” See Pacific Gas & Elec475
U.S. at 19see alsdNooley 430 U.S. at 715-16 (acknowledging that once th&tcdetermines

First Amendment protections apply, it must thentédaine whether the State’s countervailing

interest is sufficiently compelling” to justify thafringement).
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The Commission’s application of the NMHRA to corhgdelane Photography to
photograph same-sex commitment ceremonies cannavastrict scrutiny. Again, thelurley
case is on point and instructive in this context:

On its face, the object of the law is to ensurestatute for gays and lesbians
desiring to make use of public accommodations what old common law
promised to any member of the public wanting a na¢dhe inn, that accepting
the usual terms of service, they will not be turaagy merely on the proprietor’s
exercise of personal preference. When the laywpiied to expressive activity in
the way it was done here, its apparent objectnsplsi to require speakers to
modify the content of their expression to whateseent beneficiaries of the law
choose to alter it with messages of their own. iBuhe absence of some further,
legitimate end, this object is merely to allow elaavhat the general rule of
speaker’s autonomy forbids.

It might, of course, have been argued that a broalojective is apparent: that the

ultimate point of forbidding acts of discriminatidoward certain classes is to

produce a society free of the corresponding biases. But if this indeed is the

point of applying the state law to expressive camdit is a decidedly fatal

objective. ... The very idea that a . . . speesstriction be used to produce

thoughts and statements acceptable to some groupsideed, all people, grates

on the First Amendment, for it amounts to nothiagsl than a proposal to limit

speech in the service of orthodox expression. Jpeech Clause has no more

certain antithesis.
Hurley, 515 U.S. at 578-7%ee alsdNooley 430 U.S. at 717 (“[W]here the State’s interedbis
disseminate an ideology, . . . such interest caonbieigh an individual’'s First Amendment
right to avoid becoming the courier for such messag

Here, there is likewise no legitimate reason f& @ommission’s decision to apply the
NMHRA to Elane Photography’s expressive enterprisd® the extent that a legitimate (or
perhaps even compelling) government interest exstshe NMHRA on its face, that interest
does not pertain when the law is applied to expresactivity as it is here. But even if a
compelling government interest does exist, applying NMHRA to Elane Photography’s

expressive activities is not the least restrictiveans of achieving that interest. Accordingly, the

Commission violated the First Amendment by applyihg NMHRA to Elane Photography’s
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decision not to use its expressive constitutiorgtite to promote or commemorate a message
that conflicts with its owners’ sincerely held ggtius beliefs.

I1I. The Commission’s Application Of The NMHRA To Elane Photography Violates
The Company’s And Its Owners’ Constitutional Freedan Of Religious Exercise.

Both the United States Constitution and the New i®texConstitution protect the free
exercise of religion. The First Amendment of theitedd States Constitution requires that the
government “shall make no law respecting an esaivient of religion, or prohibiting the free
exercise thereof[.]” U.S. Const. amend. |. Siniylathe New Mexico Constitution provides that
“[e]very man shall be free to worship God accordiaghe dictates of his own conscience, and
no person shall ever be molested or denied anyaripolitical right or privilege on account of
his religious opinion or mode of religious worship.N.M. Const. art. I, 8 11. The
Commission’s application of the NMHRA to Elane Rigtphy’s decision not to photograph
Ms. Willock’'s same-sex commitment ceremony infridgen both the Company’'s and its
owners’ free exercise of religion under both th& land state constitutions.

Applying the NMHRA to require Elane Photographyptwtograph Ms. Willock’s same-
sex commitment ceremony forces Elaine, the Compaog-owner and head photographer,
either to attend and photograph a religious cergmiiat violates her conscience or face
additional punishment. The Human Rights Commissilish not adequately consider  its
extraordinary decree punishing a business ownedéafining to attend a religious ceremony

advocating ideas that conflicted with her own relig beliefs.

° Elane Photography, as a business entity, hasistand assert the free-exercise rights of its
owners. For example, IBEOC v. Townley Engineering & Manufacturing Compa8g F.2d
610, 619-20 (9th Cir. 1988), the court held thatasely held corporation—which was defending
against a discrimination claim brought under feblena—could assert the free-exercise rights of
its two primary owners. Likewise, Elane Photogmapm defending against this claim of
discrimination, can assert the free-exercise rightss owners.
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Ms. Willock’'s commitment ceremony, like most wedgkn was a religious ceremony. It
was presided over by Reverend Pintki Murray, a stémiof Unity Church. Tr. at 50-51; Resp.
Ex. G, H. And it included, among other traditidgateligious elements of a wedding, the
reciting of solemn vows and a prayer. Tr. at 2& mentioned, Elaine sincerely believes that
marriage is a sacred, God-ordained union betweenntam and one woman and that the Bible
forbids any alternative definitions of marriage. ar 110.

The Human Rights Commission has now ruled, in &ffétat in order for private
business owners to comply with New Mexico law, thayst attend religious services advocating
ideas that violate their personal religious belieis suffer formal punishment from the
Commission. But this harsh rule violates the Reaercise Clause. The “exercise of religion”
protected by the First Amendment includes the ‘&tsin from[] physical acts” such as
“assembling with others for a worship service[Employment Div., Dep’t of Human Res. of Or.
v. Smith 494 U.S. 872, 877 (1990). “[H]istorical instamscef religious persecution and
intolerance . . . gave concern to those who drattedFree Exercise ClauseChurch of the
Lukumi Babalu Aye, Inc. v. City of Hialead508 U.S. 520, 532 (1993) (quotations omitted).

Few (if any) infringements on the free exerciser@iigion are as pernicious (or as
characteristic of religious intolerance) as forciagperson to attend a religious ceremony
advocating ideas that violate her conscienSeeEverson v. Bd. of Educ. of Ewing Twp30
U.S. 1, 9 (1947) (acknowledging that the religipessecution in the colonies included requiring
all persons, “whether believers or non-believets,attend religious serviced)pcke v. Davey
540 U.S. 712, 722 n.6 (2004) (discussing Thomderdein’s “Bill for Religious Liberty,” which

guaranteed “that no man shall be compelled to #agu. . any religious worship . . .”). Yet, by
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applying the NMHRA to Elane Photography, that ieqiely what the Commission has done.
This Court cannot sanction such an egregious vaoiaif the Free Exercise Clause.

Secondly, the Commission has violated the Freedises Clause by infringing on Elane
Photography’s “hybrid” rights. A party presentiybrid claim when it couples a free-exercise
claim with some other constitutional claim, suchfasexample, the free speech claim presented
here. Axson-Flynn 356 F.3d at 1295. “[T]he hybrid-rights theory. . requires a colorable
showing’ of infringement of a companion constituib right.” 1d. (QuotingSwanson v. Guthrie
Indep. Sch. Dist. No. 151135 F.3d 694, 699 (10th Cir. 1998)). This reguoient of a colorable
showing “mean(s] that the [party] must show a fawbability . . . of success on the merit$d.
at 1297.

Here, the Commission’s decision infringes on Joaa and Elaine’s free exercise of
religion and freedom of speech by forcing them tonmte and commemorate a message
contrary to their sincerely held religious belie8oth Jonathan and Elaine believe that marriage,
as a sacred institution ordained by God, consishg af the union of one man and one woman.
Tr. at 85-86, 110. And, as manifest in their comppolicy, they refuse to use their Company’s
resources to advance the message (1) that mao@egexist between anyone other than one man
and one woman, or (2) that same-sex romantic oglsliips are morally acceptable. Tr. at 84-
86. In fact, Jonathan and Elaine would affirmdtiwgolate their sincerely held religious beliefs
if they used their company resources to promotearmemorate an event communicating those
messages. But the Commission’s application oNNBHRA posed a substantial burden on the
Company’s, Jonathan’s, and Elaine’s free exerdiseligion, forcing them either to violate their
sincerely held religious beliefs by promoting a ssge antithetical to those beliefs or,

alternatively, to face civil liability for so-callke“sexual orientation” discriminationSee Sherbert
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v. Verner 374 U.S. 398, 404 (1963yhomas v. Review Bd. of Ind. Employment Sec, 50
U.S. 707, 717-18 (1981). “Governmental impositansuch a choice puts the same kind of
burden upon the free exercise of religion as woaldine imposed against [them] for
[maintaining their religious beliefs].”Sherbert 374 U.S. at 404. This satisfies the colorable
showing requirement, invokes the hybrid-rights tje@nd mandates the application of strict
scrutiny.

The Commission violates the free exercise right&lahe Photography in a third way,
because the New Mexico Human Rights Act is not na¢ubwards religion or generally
applicable to everyone. When a law contains asctdsparticularized exemptions, the State
“may not refuse to extend that system to casesraligious hardship’ without compelling
reason.” Smith 494 U.S. at 884. As discussed below, the NMHFAtains a few narrow
exemptions, none of which protect the religiouscpca at issue here. The existence of these
inadequate exceptions demonstrates that the NMHR®1 neutral or generally applicabl8ee
Fraternal Order of Police v. City of Newark70 F.3d 359, 364-66 (3d Cir. 1999) (holding that
regulation that contained medical exemptions butratigious exemptions was not neutral or
generally applicable).

The statutory exemptions in the NMHRA are not rdutr generally applicable because
they inadequately protect free-exercise rights exjgose much protected religious activity to
civil liability. First, the statute exempts onlyeligious or denominational institution[s] or
organization[s] that [are] operated, supervisedcontrolled by or that [are] operated in
connection with a religious or denominational otigation.” N.M. Stat. 28-1-9(B), (C). The
exemptions do not extend to nonreligious orgarorati like Elane Photography, whose owners

are motivated by religious precepts. Second, thessmptions do not guard the religious
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freedoms of individuals, but only those of religsoarganizations, thus leaving individuals like
Jonathan and Elaine vulnerable to infringements tlogir religious liberties. Third, the
exemptions for religious organizations are so kaiin their scope that they likely would not
protect Elane Photography’s religiously motivat@dauct even if the Company qualified as a
“religious organization” under the statuteéSeeN.M. Stat. 28-1-9(B) (exempting a religious
organization only when the organization is “limgiadmission to or giving preference to persons
of the same religion or denomination or . . . mgkselections of buyers, lessees|,] or tenants as
are calculated by the organization . . . to prontbeereligious or denominational principles for
which it is established or maintained); N.M. S&8:1-9(C) (exempting a religious organization
only when it is “imposing discriminatorgmployment or renting practicebat are based upon
sexual orientation or gender identity,” but not mypding the for-profit activitiesof a . . .
religious organization subject to [a certain proonsof] the Internal Revenue Code”) (emphasis
added).

Thus, the NMHRA fails to protect the free-exeraigghts of every religiously motivated
business owner in this State and every organizaliiken Elane Photography, that does not meet
the stringent statutory definition of a “religioas denominational organization.” As a result, the
NMHRA infringes on the free-exercise rights of dhese unprotected individuals and
organizations. It does so by compelling some ialigly motivated business owners, like Elaine,
to attend religious ceremonies that violate thesnstiences and forcing individuals and
organizations, like Elane Photography, to expregssages contrary to their sincerely held
religious beliefs. This overbreadth problem is poomded by the Commission’s broad

interpretation of the term “public accommodatioas’discussed in Section I.A. In sum, then, as
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applied to Elane Photography, the NMHRA violate® three Exercise rights of Elane
Photograph and is unconstitutional.

The Commission must justify the burden it impogeshe Company’s and its co-owners’
free-exercise rights by demonstrating a compellstgte interest implemented by the least
restrictive meanddernandez v. Commission&90 U.S. 680, 699 (1989Jhomas v. Review Bd.
of Indiana Employment Security Div50 U.S. 707, 718 (1981gherbert v. Verner374 U.S.
398, 403 (1963)Wisconsin v. Yoderd06 U.S. 205, 215 (1972). The Commission lacks a
compelling state interest, and it has not implemeérits state interest by the least restrictive
means. The State’s main interest in this caseongnbe to “eliminate discrimination” broadly,
or specifically, to eliminate “sexual orientatiodiscrimination. However, the Supreme Court in
Hurley ruled that the state cannot justify enforcing adiscrimination statute by compelling
private citizens to promote advocacy they oppose:

On its face, the object of the law is to ensurestatute for gays and lesbians
desiring to make use of public accommodations what old common law
promised to any member of the public wanting a nadhe inn, that accepting
the usual terms of service, they will not be turaady merely on the proprietor’s
exercise of personal preference. When the laywpiied to expressive activity in
the way it was done here, its apparent objectnplyi to require speakers to
modify the content of their expression to whatexetent beneficiaries of the law
choose to alter it with messages of their own. iBuhe absence of some further,
legitimate end, this object is merely to allow ekaavhat the general rule of
speaker’s autonomy forbids.

It might, of course, have been argued that a broalojective is apparent: that the
ultimate point of forbidding acts of discriminatidoward certain classes is to
produce a society free of the corresponding biases. But if this indeed is the
point of applying the state law to expressive camgdit is a decidedly fatal
objective. ... The very idea that a . . . speesstriction be used to produce
thoughts and statements acceptable to some groupsdeed, all people, grates
on the First Amendment, for it amounts to nothiagsl than a proposal to limit
speech in the service of orthodox expression. Jpeech Clause has no more
certain antithesis.

Hurley, 515 U.S. at 578-79
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Even if this Court finds that strict scrutiny dasst apply, the Commission’s application
of the NMHRA to compel Elaine to attend and phoaqdr a religious ceremony that violates her
conscience fails rational-basis scrutingeeAxson-Flynn 356 F.3d at 1294 (“Depending on the
nature of the challenged law or government actiofiee exercise claim can prompt either strict
scrutiny or rational basis review.). Compellingr@one to attend—not to mention to use her
artistic skills and talents to photograph and comomate—a religious ceremony advocating
ideas that conflict with her conscience is an eigregviolation of the constitutional guarantee of
the free exercise of religion; it cuts to the vapart of our Nation’s First Amendment liberties.
Because the Commission’s decision created thatiqggeus outcome, it violates the Free
Exercise Clause, regardless of which standardvodweapplies.

IV. The Commission’s Application Of The NMHRA To Elane Photography Violates
The New Mexico Religious Freedom Restoration Act.

The New Mexico Religious Freedom Restoration ARKRA”) provides as follows:
A government agency shall not restrict a persars éxercise of religion unless:

(A) the restriction is in the form of a rule of geneagplicability and does not
directly discriminate against religion or amonggiens; and

(B) the application of the restriction to the personessential to further a
compelling governmental interest and is the leasdtrictive means of
furthering that compelling governmental interest.

N.M. Stat. § 28-22-3. A “person” is broadly defithén RFRA to include “one or more
individuals, a partnership, association, organigti corporation, joint venture, legal

representative, trustees, receivers or the stateabrof its political subdivisions,” N.M. Stat. §

28-1-2(A); thus, a RFRA claim may be asserted b litlane Photography and its co-owners,
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Jonathan and Elairt8. The “free exercise of religion” is defined as “act or arefusal to act
that is substantially motivated by religious belidf.M. Stat. § 28-22-2(A) (emphasis added);
thus, RFRA applies to Elane Photography’s decisiointo photograph Ms. Willock’'s same-sex
commitment ceremony. The “government agencieséoay by this statute include “the state or
any of its . . . departments, agencies, [or] comsioiss . . . ,” N.M. Stat. § 28-22-2(B); thus,
RFRA applies to the Commission’s decision.

Here, Jonathan and Elaine’s (and thus the Compargasons for not photographing Ms.
Willock’s same-sex commitment ceremony were sulbistin motivated by their sincerely held
religious beliefs. They believe that marriageaasacred institution ordained by God, exists only
between one man and woman, and that they wouldteidheir sincerely held religious beliefs if
they were to associate with, promote, or commeraaaatontrary message by photographing a
same-sex commitment ceremony. Elaine also woulidté her sincerely held religious beliefs if
she photographed or otherwise was an active pgotarfioting or commemorating a religious
ceremony, like Ms. Willock's same-sex commitmentepaony, that blesses or endorses the
concept that marital or marital-like unions existweeen persons of the same sex.

The Commission’s ruling restricts Elaine’s free meige of religion by forcing her to
attend a religious ceremony that advocates ideasnilict with her own conscience. And the
Commission’s ruling restricts the Company’s, Joaath, and Elaine’s free exercise of religion
by forcing them to use their talents and resoutecexpress a message contrary to their sincerely

held religious beliefs or, alternatively, to suffeivil punishment under the NMHRA.See

19 Elane Photography, as a business entity, hasistptmlassert the RFRA claims of its owners.
As previously discussed, imownley Engineering859 F.2d at 619-20, the court held that a
closely held corporation—which was defending agamsliscrimination claim brought under
federal law—could assert the free-exercise righitgdsotwo primary owners. Likewise, Elane
Photography, in defending against this claim o€dmsination, can assert the free-exercise rights
of its owners under RFRA.
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Sherbert 374 U.S. at 404fhomas 450 U.S. at 717-18. Imposing such a choice oathan and
Elaine restricts their free exercise of religiontle same manner as a “fine” imposed against
them for their religious beliefsSee Sherber874 U.S. at 404.

Placing such a restriction on the Company’s, Jards, and Elaine’s free exercise of
religion is justified only if “the application ohe restriction to the person is essential to furéhe
compelling governmental interest and is the leastrictive means of furthering that compelling
governmental interest.”SeeN.M. Stat. § 28-22-3. As demonstrated in Sectibrof this
memorandum, applying the NMHRA to Elane Photogrépbgcision not to photograph a same-
sex commitment ceremony is not the “least restectmeans” of furthering a compelling
government interest. Thus, applying that statute wolates the Company’s, Jonathan’s, and

Elaine’s free-exercise rights under RFRA.
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CONCLUSION

The Commission erred in finding that Elane Photography violated the express terms of

the NMHRA. But even if the Company did violate the express terms of that statute, the

Commission’s application of the NMHRA to Elane Photography under these circumstances

infringed the Company’s, Jonathan’s, and Elaine’s constitutional and statutory RFRA rights.

This Court should thus grant Elane Photography’s motion for summary judgment and reverse the

Commission’s decision.
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